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Trustee Julia Christians appeals the district court's order exenpting
an annuity bel onging to Edward and Conni e Dul as fromthe bankruptcy estate.
W reverse.

. BACKGROUND

In 1994, Edward and Connie Dulas (collectively the debtors) filed a
voluntary petition under Chapter 7 of the Bankruptcy Code. They el ected
to use the exenptions provided by state |law, instead of those provided by
federal law.! The debtors then clained that

Bankruptcy debtors may elect to use either the exenptions set
forth in the federal bankruptcy code or in the nonbankruptcy |aw of
the debtors' domcile. Conpare 11 U S.C. § 522(d) with 11 U S. C
§ 522(b)(2).



an annuity fromwhich Conni e receives nonthly paynents was exenpt fromthe
bankruptcy estate under M nnesota | aw.

The annuity was the result of the settlenent of a personal injury
action arising out of an autonobile accident involving Connie Dulas. To
effectuate the settlenent, the debtors dismssed their |egal action and
rel eased the defendants fromfurther liability. 1In return, the defendants
purchased an annuity payable to Connie Dulas. The annuity provides that
Conni e recei ve $450,000 in cash, nmonthly paynents of $3,150 for the next
forty years, and a | unp sum of $200, 000 on her sixty-fifth birthday. The
annui ty paynents are guaranteed by an annuity insurance contract with the
Li fe I nsurance Conpany of North Aneri ca.

The trustee objected to the clained exenption on the ground that an
annuity received in a pre-petition settlenent of a personal injury claim
is not an exenpted personal injury right of action within the neaning of
M nnesota | aw. The bankruptcy court allowed the exenption, however, and
the district court summarily affirnmed. The trustee appeals, arguing that
the annuity was inproperly exenpted fromthe bankruptcy estate.

1. DI SCUSSI ON

The district court determned that the annuity is exenpt fromthe
bankruptcy estate under M nnesota statute section 550.37, subdivision 22.
That statute exenpts "[r]ights of action for injuries to the person of the
debtor or of a relative whether or not resulting in death." Mnn. Stat.
8§ 550.37(22). W nust therefore determ ne whether the annuity constitutes
a right of action under Mnnesota law. On appeal, we review de novo the
district court's legal conclusion that the annuity is exenpt from the
bankruptcy estate. See In re Mincrief, 900 F.2d 1220, 1224 (8th Cr.
1990) .




The | anguage of section 550.37(22) nekes it clear that the Dul as
annuity is not a right of action. See, e.qg., Inre Procter, 186 B.R 466,
468 (Bankr. D. Mnn. 1995) (holding "[t]he term “rights of action,' is
defined as "the right to bring suit; a legal right to maintain an action

growi ng out of a given transaction or state of facts and based thereon'")
(quoting Black's Law Dictionary 1325 (6th ed. 1990)); In re Medill, 119
B.R 685, 687 (Bankr. D. Mnn. 1990) (construing the term "rights of
action" only to include future or pending clains). The statute exenpts
rights of action, not rights of paynment.? See Medill, 119 B.R at 687 n. 3.
Al though the debtors had a right of action when Connie was injured, they

no |onger have such a right. I nstead, they have proceeds from the
settlenment of their personal injury action--no part of which was stil
pending at the tine of the bankruptcy filing. By settling their claim the
debtors reduced their right of action to a right of paynent. Consequently,
the annuity is not a right of action under M nnesota | aw

Had the M nnesota |egislature wished to exenpt proceeds resulting
from personal injury clainms, it could have done so. It has done so in
numer ous other instances. See, e.g., Mnn. Stat. 88 550.37(10) & (23)
(exenpting insurance proceeds); Mnn. Stat. 8§ 510.01, 510.02, 510.07 and
550.37(12) (exenpting proceeds from sale of honestead); Mnn. Stat. §
550. 37(24) (exenpting right to receive enployee benefits); Mnn. Stat. §
550. 38 (exenpting veteran's benefits). As the Procter court stated:

2The legality of a "right of action" exenption under the
M nnesota Constitution was determned by the M nnesota Suprene
Court in Medill v. State, 477 NW2d 703 (Mnn. 1991). Dictumin
the opinion nay be construed as being supportive of the expanded
definition of the exenption sought by the debtors. However, on the
facts, Medill is inapposite here. Medill's tort claimwas pending
trial at all relevant tinmes. Thus, under any proposed definition,
the "right of action" nentioned in the Mnnesota statute was
clearly in existence.
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Here, the legislature has not chosen to exenpt settlenent
proceeds arising froma personal injury claim The |egislature
has the ability and knows how to effectively provide exenption
protection for proceeds of exenpt property if it so chooses.
Clearly then, the fact that the legislature omtted any
i nclusion of proceeds from personal injury clains indicates a
del i berate choice not to do so.

Procter, 186 B.R at 469.

This case is distinguishable fromsituations where a personal injury
def endant pays a settlenent anount over a period of tine. There, the
def endant has a continuing obligation to the plaintiffs; here, there is no
such obligation. |In this case, the defendants bought an annuity in 1984
for the benefit of the debtors. The defendants' obligation ended at that
tinme. Conpare In re Gagne, 163 B.R 819, 823 (Bankr. D. Mnn. 1994)
(settlenent proceeds fromworker's conpensation claimnot right of action

for purpose of statute), rev'd on other grounds, 172 B.R 50 (D. Mnn.

1994); Procter, 186 B.R at 469 (settlenent proceeds paid in full negate
concept of right of action because the party paid has no further right
agai nst the defendant); with In re Carlson, 40 B.R 746, 750 (Bankr. D.
M nn. 1984) (settlenent proceeds from personal injury action were exenpt

because debtors had not yet rel eased defendants fromliability or received
settl enent paynents). Only the third-party guarantor of the annuity
remains obligated to the debtors here. At best, the debtors may in the
future have a breach of contract action against the third-party annuity
guarantor. Such an action would clearly not be an action "for injuries to
t he person” under Mnnesota law. See Mnn. Stat. § 550.37(22). Therefore
the annuity is not exenpt fromthe bankruptcy estate.?

3Qur conclusion is further supported by the |egislative
hi story of the federal and state exenption statutes. Currently,
t he Bankruptcy Code provides an exenption for rights of paynent
arising froma personal injury action. 11 U.S.C. 8§ 522(d)(11)(D).
This reflects a change in federal |aw, however, as rights of action
instead of rights of paynent were previously exenpted. See §
70a(5) of the Bankruptcy Act of 1938 (formerly 11 US. C 8§
110. A(5)) (reproduced in Collier on Bankruptcy  70.28, at 379
(14th ed. 1978)). After the change in federal |aw, M nnesota
anmended its exenption statute to protect rights of action. M nn.
Stat. 8§ 550.37(22) (historical notes). Because a person can el ect

-4-



Finally, the bankruptcy court's reliance on "policy considerations"
does not support the annuity exenption on these facts. |n stating that the
denial of the exenption would deprive the debtors of their right to a

"fresh start," the bankruptcy court ignored the fact that the debtors could
have el ected to use the exenptions provided by the federal statutes. |n
re Dulas, 177 B.R 897, 900 (Bankr. D. Mnn. 1995). In any event, the
annuity at issue here is not exenpt under M nnesota statute section 550. 37,
subdi vi sion 22. W note, however, that today's decision does not address
the availability of other exenptions or protections found in the Bankruptcy

Code.

[11. CONCLUSI ON

Because the annuity here at issue was inproperly exenpted fromthe
bankruptcy estate, we reverse the judgnment of the district court.

JOHN R G BSON, Circuit Judge, dissenting.
| respectfully dissent.
I would affirm the judgnent of the district court affirmng the

bankruptcy court order exenpting the annuity, which was a portion of the
structured settl ement.

the protection of either state or federal exenptions, Mnnesota's
amendnent al | owed bankruptcy debtors to choose between protecting
rights of action or rights of paynment. |In this case, the debtors
elected to use the exenption statute which protected rights of
action. Their choice failed to protect the annuity from becom ng
part of the bankruptcy estate.
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In ny view, the court today gives far too little weight to Medill v.
State, 477 NwW2d 703 (Mnn. 1991). In Medill the Suprene Court of
M nnesot a enphasi zed that there were strong social policies in favor of
exenpti ng damage awards resulting from personal injuries. The M nnesota
Suprene Court stated:

These policies [of protecting debtors from "absolute want"]
apply with even nore force to the personal injury right of
action exenption because it deals not so much with the debtor's
property, but with the debtor's human capital. .o The
debt or who suffers serious personal injury is deprived of using
his or her human capital in getting a fresh start.

1d. at 708. The M nnesota Suprene Court drew no distinction between a
debtor's interest in a personal injury claimalready reduced to settlenent
or judgnment and his interest in a pending claim The Mnnesota court's
policy argunents apply equally to both situations. |ndeed, Medill stated:

W can find no reason why the creditor should be able to attach
a structured settlenent any nore than a honestead. To allow it
is to place the burden on the tax- paylng public while the
creditors benefit from the award. : : Here, the social
policy to exenpt the recovery is even stronger [than in the
case of honestead]."

Id. at 709 (enphasis added).

It is true that Medill deals with the constitutionality of the
exenption statute, and does not speak to the precise issue before us, and
that the statenments in the opinion are dictum On the other hand, the
staterments are powerful expressions by the state suprene court en banc of
state public policy at the heart of the question before us. The question
of exenption is one of state |aw, and when an issue has not been deci ded
by the Suprene Court of a state, it is our responsibility to predict how
that court woul d decide the case before us. | know of no clearer indicator
of the



direction the Mnnesota Suprene Court would take than a statenent by that
court en banc, dictumthough it may be.

The court states that "Medill's tort claimwas pending trial at al
relevant tinmes." Supra at _ n.2. The Mnnesota Suprene Court did not say
anything to indicate that it relied on the fact that the clai mwas pending,
rather than reduced to judgnent, at any particular "relevant tine." The
Medill decision itself reflects that judgnent on the tort claimhad been

entered on March 15, 1989, before the M nnesota Suprene Court rendered its
opi ni on approving the exenption on Novenber 22, 1991. |[d. at 704.

| believe that these statenents of the M nnesota Suprenme Court en
banc in Medill show that it would apply the exenption in this case.
Accordingly, | would affirmthe judgnent of the district court affirmng
the order of the bankruptcy court.
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